Office of Superintendent of Schools October 2, 2024
Board Meeting of October 16, 2024

Office of the General Counsel
Walter J. Harvey, General Counsel

SUBJECT: INITIAL READING: PROPOSED AMENDMENTS TO SCHOOL
BOARD POLICIES 6327, PUBLIC-PRIVATE PARTNERSHIPS,
UNSOLICITED PROPOSALS, COMPETITIVE
SOLICITATIONS, AND DIRECT NEGOTIATIONS
REGARDING BOARD-OWNED PROPERTY AND
RESOURCES, AND 6330, ARCHITECTURAL,
ENGINEERING, LANDSCAPE ARCHITECTURAL, LAND
SURVEYING, CONSTRUCTION MANAGEMENT, PROGRAM
MANAGEMENT AND INSPECTION SERVICES

COMMITTEE: FISCAL ACCOUNTABILITY & GOVERNMENT RELATIONS

LINK TO STRATEGIC
PLAN: EFFECTIVE & SUSTAINABLE OPERATIONAL PRACTICES

Consistent with the Board’s responsibility to periodically review and update its policies to conform
to legislative changes, authorization is requested for the Superintendent to initiate rulemaking
proceedings to amend Policies 6327, Public-Private Partnerships, Unsolicited Proposals,
Competitive Solicitations, and Direct Negotiations Regarding Board-Owned Property and
Resources, and 6330, Architectural, Engineering, Landscape Architectural, Land Surveying,
Construction Management, Program Management and Inspection Services, based on 2024
Florida House Bill 781 (“H.B. 781”) and 2024 Florida Senate Bill 7002 (“S.B. 7002”), respectively.

Policy 6327, Public-Private Partnerships, Unsolicited Proposals, Competitive Solicitations, and
Direct Negotiations Regarding Board-Owned Property and Resources, is proposed for
amendment to incorporate the option of H.B. 781 that the Board convene two public meetings
and issue public notices of its intent to accept an unsolicited proposal with or without soliciting
other proposals for the same project. The amended policy would require: (1) that the
Superintendent submit an agenda item explaining how the project in the unsolicited proposal
meets the District’'s requirements and those of F.S. 255.065(3)(c); (2) that the Board, at a first
duly noticed meeting, will receive public comment on the unsolicited proposal and decide whether
to publish the proposal with or without accepting other proposals for the same project; (3) that,
after this publication has been issued, the Superintendent will submit an agenda item at a second
duly noticed public meeting explaining again how the project meets the District’s requirements
and those of F.S. 255.065(3)(c) and, additionally, addressing public comments submitted at the
first meeting; and (4) that the Board at this second meeting will decide whether to accept or reject
the proposal and, if accepted, authorize the Superintendent to negotiate a comprehensive

agreement with the selected firm.



Policy 6330, Architectural, Engineering, Landscape Architectural, Land Surveying, Construction
Management, Program Management and Inspection Services, is proposed for amendment in
response to S.B. 7002 to incorporate the cost limit of F.S. 1013.45 by reference rather than
delineate a specific dollar amount. As the statute provides, this cost limit “shall be adjusted
annually based upon changes in the Consumer Price Index.”

These amendments were drafted in collaboration with, and reviewed by the Superintendent,
Cabinet, and District staff. The Notice of Intended Action and policies with strikethroughs and
underlines are attached.

RECOMMENDED: That The School Board of Miami-Dade County, Florida,
authorize the Superintendent to initiate rulemaking
proceedings in accordance with the Administrative
Procedure Act to amend Policies 6327, Public-Private
Partnerships, Unsolicited Proposals, Competitive
Solicitations, and Direct Negotiations Regarding Board-
Owned Property and Resources, and 6330, Architectural,
Engineering, Landscape Architectural, Land Surveying,
Construction Management, Program Management and
Inspection Services.
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NOTICE OF INTENDED ACTION

THE SCHOOL BOARD OF MIAMI-DADE COUNTY, FLORIDA, announced on October 16,
2024, its intention to amend Board Policies 6327, Public-Private Partnerships, Unsolicited
Proposals, Competitive Solicitations, and Direct Negotiations Regarding Board-Owned
Property and Resources, and 6330, Architectural, Engineering, Landscape Architectural,
Land Surveying, Construction Management, Program Management and Inspection Services,
at its meeting of November 20, 2024.

PURPOSE AND EFFECT: Policies 6327, Public-Private Partnerships, Unsolicited Proposals,
Competitive Solicitations, and Direct Negotiations Regarding Board-Owned Property and
Resources, and 6330, Architectural, Engineering, Landscape Architectural, Land Surveying,
Construction Management, Program Management and Inspection Services, are proposed for
amendment in response to 2024 Florida House Bill 781 (“H.B. 781”) and 2024 Florida Senate
Bill 7002 (“S.B. 7002”), respectively.

SUMMARY: Policy 6327, Public-Private Partnerships, Unsolicited Proposals, Competitive
Solicitations, and Direct Negotiations Regarding Board-Owned Property and Resources, is
proposed for amendment to incorporate the option of H.B. 781 that the Board convene two
public meetings to accept or reject an unsolicited proposal with or without accepting other
proposals for the same project. Policy 6330, Architectural, Engineering, Landscape
Architectural, Land Surveying, Construction Management, Program Management and
Inspection Services, is proposed for amendment to incorporate F.S. 1013.45 by reference
rather than delineate a specific dollar amount. As the statute provides, this cost limit “amount
shall be adjusted annually based upon changes in the Consumer Price Index.”

SPECIFIC LEGAL AUTHORITY UNDER WHICH RULEMAKING IS AUTHORIZED: F.S. ss.
1001.41(1)~(2), 1001.42(12), 1001.43(2).

LAW IMPLEMENTED, INTERPRETED, OR MADE SPECIFIC: F.S. ss. 255.065, 1013.45.

IF REQUESTED, A HEARING WILL BE HELD DURING THE SCHOOL BOARD MEETING
OF November 20, 2024, which begins at 1:00 p.m., in the School Board Auditorium, 1450
N.E. Second Avenue, Miami, Florida 33132. Persons requesting such a hearing or who wish
to provide information regarding the statement of estimated regulatory costs, or to provide a
proposal for a lower cost regulatory alternative as provided in Section 120.541(1), F.S., must
do so in writing by November 13, 2024, to the Superintendent of Schools, Room 912, at the
same address.

ANY PERSON WHO DECIDES TO APPEAL THE DECISION made by the School Board of
Miami-Dade County, Florida, with respect to this action will need to ensure the preparation of
a verbatim record of the proceedings, including the testimony and evidence upon which the
appeal is based. (Section 286.0105, Florida Statutes)

A COPY OF THE PROPOSED AMENDED POLICIES are available at cost to the public for
inspection and copying in the Citizen Information Center, Room 102, 1450 N.E. Second
Avenue, Miami, Florida 33132.
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6327 - PUBLIC-PRIVATE PARTNERSHIPS, UNSOLICITED PROPOSALS,
COMPETITIVE SOLICITATIONS, AND DIRECT NEGOTIATIONS REGARDING
BOARD-OWNED PROPERTY AND RESOURCES

The School Board recognizes that there is a public need for timely and cost-
effective construction or upgrades of educational and other facilities that may not
be wholly satisfied by the Board’s existing procurement methods such as
competitive bidding, design-build, and selection of construction or program
management companies. In accordance with State law, this policy provides that in
addition to its existing procurement methods, the Board may solicit proposals or
receive unsolicited proposals for qualifying public-private project(s) and may
thereafter enter into a comprehensive agreement or an interim agreement with a
private entity, or a consortium of private entities, for the building, upgrading,
operating, ownership, or financing of facilities. In addition, the Board may enter
into a comprehensive agreement or interim agreement, or other contracting
arrangements that include multiple government and private entities.

I. Definitions
A. Comprehensive Agreement - the contract between the Board and
the private entity that defines the terms and services to be provided
with respect to a qualifying project; must include the requirements of
F.S. 255.065 and those outlined in this policy.

B. Develop - to plan, design, finance, lease, acquire, install, construct,
and/or expand a qualifying project.
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C. Fees - charges imposed by the private entity of a qualifying project,
other than a lease payment, for use of all or a portion of the qualifying
project pursuant to a comprehensive agreement; this term does not
refer to the unsolicited proposal application fee described in this policy.

D. Interim Agreement - an agreement, before or in connection with the
negotiation of a Comprehensive Agreement, between the Board and a
contracting entity, whereby the contracting entity may be authorized
by the Board to conduct due diligence or further studies or
investigations related to the Proposed Project which may include, but
not be limited to, project planning and development, design,
engineering, environmental analysis and mitigation, surveying,
financial and revenue analysis, ascertaining the availability of
financing, or any other aspect of the Proposed Project. The rights of
the contracting entity and the Board will be governed by the Interim
Agreement, which must be in writing. No purported Interim
Agreement or terms relating thereto shall be effective, binding, or
valid until approved by the Board and signed in writing.
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E. Lease Payment - any form of payment, including a land lease, by a
public entity to the private entity of a qualifying project for the use of
the project.

F. Material Default - nonperformance of its duties by the private entity
of a qualifying project which jeopardizes adequate service to the public
from the project.

G. Operate - to finance, maintain, improve, equip, modify, or repair a
qualifying project.

H. Private Entity — any natural person, corporation, general partnership,
limited liability company, limited partnership, joint venture, business
trust, public benefit corporation, nonprofit entity, or other private
business entity. A private entity includes a “Proposer” that submits an
unsolicited proposal or a "Respondent” that submits a proposal in
response to a solicitation. “Private entity” also means each individual
entity participating in or comprising a Proposer’s or Respondent’s
team.

I. Proposal - a plan for a qualifying project with detail beyond a
conceptual level for which terms such as fixed costs, payment
schedules, financing, deliverables, and project schedule are defined.

J. Proposer - a Private Entity that submits or is considering submitting
an unsolicited proposal. “Proposer” is the Private Entity with whom
the Board is expected to contract for a Proposed Project. If the Private
Entity has not yet been formed, then the “Proposer” shall mean all
entities collectively who are known and intend at that time to
participate on the Proposer’s team.

K. Proposed Project - a facility or project that is intended to fulfill a

purpose that supports the core mission of the District, as stated in its
policies and Board action.
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L. Qualifying Project - a facility or project that serves a public
education purpose and/or the core mission of the District, including
but not limited to, vehicle parking facility, fuel supply facility,
recreational facility, sporting or cultural facility, medical or nursing
care facility, educational facility or other building or facility that is used
or will be used by a public educational institution in support of its core
educational mission, or any other facility or infrastructure that could be
used by the public at large and supports the Board’s educational
mission. Notwithstanding anything herein to the contrary, a Qualifying
Project may also include, in addition to a public facility or project,
residential or other private revenue-operating facilities and uses, as
appropriate to achieve a purpose that supports the core mission of the
District, and that is on a cost model and timeline acceptable to the
Board.

M. Respondent - a Private entity that submits a proposal in response to
a Solicitation.

N. Revenues - all income, earnings, user fees, lease payments, or other
service payments relating to the qualifying project, including, but not
limited to, grant funds.

O. Solicitation - a written request for bids or proposals issued by the
Board soliciting responses for a Public Private Partnership ("P3")
project, including, but not limited to, business plans, expressions of
interest, ideas, offers, proposals, qualifications, or any combination
thereof.

II. Designation of Qualifying Projects

The Board may designate qualifying projects as recommended by the
Superintendent.

The Board may approve the development or operation of an educational
facility or other government facility needed by the Board as a qualifying
project, or the design or equipping of a qualifying project that is developed or
operated, if it finds that all of the following criteria are met:

A. There is a public need for or benefit derived from a project of the type
that the private entity proposes as the qualifying project and that the
proposed qualifying project supports the mission of the District.

B. The estimated cost of the qualifying project is reasonable and
beneficial to the Board in relation to similar facilities.
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C. The private entity’s plans will result in the timely acquisition, design,
construction, improvement, renovation, expansion, equipping,
maintenance, or operation of the qualifying project.

III. Competitive Solicitation of Public-Private Partnership for Qualifying
Projects

A. The Superintendent may competitively solicit and recommend public-
private partnerships and agreements with private entities to the Board
for qualifying projects in accordance with law and this policy.

B. If the solicited qualifying project includes design work, the Board’s
solicitation must include a design criteria package prepared by an
architect, a landscape architect, or an engineer licensed in Florida
which is sufficient to allow private entities to prepare a bid or a
response. The design criteria package must specify reasonably specific
criteria for the qualifying project such as the legal description of the
site, with survey information, interior space requirements, material
quality standards, schematic layouts and conceptual design criteria for
the qualifying project, cost or budget estimates, design and
construction schedules, and site development and utility requirements.
The licensed design professional who prepares the design criteria
package shall be retained to serve the Board through completion of
the design and construction of the project. The outside, independent
licensed design professional shall be selected through the Board’s
existing selection process and procedures. The costs incurred for
retaining the licensed design professional may be reimbursed to the
Board as part of the comprehensive agreement if the proposer is
selected by the Board for award. Notice shall be included in the
solicitation documents that such reimbursement may be required
under the comprehensive agreement if awarded.

C. The Board may also include a reasonable fee in the comprehensive
agreement with the proposer that covers the costs of processing,
reviewing, and evaluating the proposal, including, but not limited to,
reasonable attorney fees and fees for financial and technical advisors
or consultants and for other necessary advisors and consultants. The
fee shall be determined by the Superintendent. Notice shall be
included in the solicitation documents that such fees may be charged.
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IV. Unsolicited Proposals of Public-Private Partnership for Qualifying
Projects

A. Any private entity may submit an unsolicited proposal to the Board for
any P3 project in accordance with F.S. 255.065, to contract for the
design, construction, operation, ownership, acquisition, or leasing of a
qualifying project. The unsolicited proposal should be submitted in
accordance with this Policy and submitted to the following:

To: Procurement Director
1450 NE 2nd Avenue, 6th Floor
Miami, Florida 33132

Copy: Superintendent of Schools
1450 NE 2nd Avenue, Suite 900
Miami, Florida 33132

B. Application Fees

1. The Board shall charge a fee to the private entity to cover the
costs of processing, reviewing, and evaluating any unsolicited
proposal, including a fee to cover the costs of attorneys,
engineers, consultants, and financial advisors. The fee charged
for reviewing the proposal shall be based on the level of
expertise deemed necessary by the Superintendent but will not
be greater than the direct costs associated with evaluating the
proposal. Direct costs may include, but are not limited to (a) the
cost of staff time required to process, evaluate, review, and
respond to the proposal, and (b) the costs of attorneys,
engineers, financial advisors and other consultants. If the
project proceeds beyond the initial review and is published for
competition, additional fees for review and evaluation may be
charged.
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2. A private entity that submits an unsolicited proposal must
concurrently submit an initial application fee of $25,000. If the
application fee is more than the direct costs for the evaluation,
the difference will be refunded to the applicant. However,
additional fees may be charged based on the nature and
complexity of the proposal and review required. If the initial fee
does not cover the direct costs to evaluate the proposal, the
Superintendent must request in writing the additional amounts
required. The private entity must pay the additional amounts
within thirty (30) days after receipt of the notice. If the entity
fails to pay, the evaluation will not proceed. All fees must be
paid prior to further evaluation. Payment must be made by
electronic fund transfer wire, cashier’s check or other non-
cancelable instrument. Personal checks will not be accepted.

3. The Superintendent shall notify the Board upon receipt of the
unsolicited proposal, at which time the-a cone of silence
goeverpned-byas defined in Policy 6325 shall be imposed. The
cone of silence shall remain in place until:

a. an agenda item is published for eacha Board meeting in
which the unsolicited proposal will be recemmended-by
he S : I . SN I

blheati " I .y : I
thispoelieyreviewed by the Board; or

b. the proposer is notified by the Superintendent that the
unsolicited proposal application is insufficient on its face
because it does not substantially comply with all
requirements of Section IV of this policy.

4. If the proposal is not evaluated, the Superintendent must return
the entire application fee to the private entity.

C. Initial Application Process

1. Unsolicited proposals and the required application fee shall be
submitted to Procurement Management Services as indicated
above. The date and time of receipt will be stamped on the
proposal.
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2. An unsolicited proposal from a private entity for approval of a
proposed qualifying project must be accompanied by the
following material and information, if applicable:

a.

b.

October 16, 2024 - Initial Reading

A detailed description of the proposed qualifying project.
A conceptual site plan, floor plans, and elevations.

A description of the provision of services under the
proposed qualifying project.

A schedule for the initiation and completion of the
proposed qualifying project with sufficient detail as to
projected milestones.

A description of the method by which the proposer will
secure any necessary property interests that are required
for the proposed qualifying project.

A list of all public utilities, railroad lines, navigable waters
and flight paths, if any, that will be crossed or affected by
the proposed project and a statement of the plan to
accommodate such crossings or effects.

A description of the proposer’s general plans for financing
the proposed qualifying project, including the sources of
the private entity’s funds and the identity of any
dedicated revenue source or proposed debt or equity
investment on behalf of the private entity and the Board.

Performance guarantees and any other proposed bonding
to be provided by the proposer.

A listing of all proposed obligations or involvement of any
other governmental entities, including, but not limited to,
contributions to the project’s financing, staffing, and
permitting.

The name and address of a person who may be contacted
for additional information concerning the proposal.
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A description of the private entity including the names of
owners, directors and officers of the proposer and such
information necessary to evaluate the qualifications of the
critical personnel to be engaged in the project. Within this
description of private entities, the proposal must identify
all private entities, and each entity’s principals, who will
be directly involved in the proposed qualifying project. It
must also include the scope of each entity’s engagement,
relevant experience, address, email address and
telephone number.

A listing of all engineering or construction firms proposed
to be included on the project and their qualifications and
a description of their role in the project.

Information, description, and supporting documentation

of the benefit of the proposal to the public and the Board
and a description of how the proposed qualifying project
supports the education mission of the Board.

Identification of all known community stakeholders and
anticipated benefits and a description of how Proposer will
manage outreach and community input and
communication with all stakeholders.

The proposed user fees, lease payments, or other service
payments over the term of a comprehensive agreement,
and the methodology for and circumstances that would
allow changes to the user fees, lease payments, and
other service payments over time.

Any pricing or financial terms included in an unsolicited

proposal must be specific as to when the pricing or terms
expire.
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g. A description of how the project will benefit small and
minority businesses, identification of all known
small/micro and minority/women-owned business
enterprises (as defined in Policy 6320.02) that will
participate in the project and the proposed scope of work
of each, and a written statement that the proposer and
project will comply with all of the Board’s diversity,
inclusion and anti-discrimination policies, including Policy
6320.02, Small/Micro and Minority/Women-Owned
Business Enterprise Programs; Policy 6320.06, Diversity,
Equity, and Inclusion in Business Operations and
Practices; Policy 6465, Anti-Discrimination in Business
Operations; and Policy 6460, Business Code of Ethics.

The Superintendent may waive any of these criteria as appropriate
for each proposed qualifying project.

3. Any additional required procedures may be found on the District's
Procurement Management website under "Unsolicited Proposals."

4. The unsolicited proposal shall include sufficient detail and
information to evaluate the proposal and meet the above criteria
in Section IV.C. The designated procurement official, as defined in
Policy 6325, Cone of Silence, may ask for additional details or
information needed to substantially meet the criteria and properly
evaluate the proposal. If the proposal is deemed by the
Superintendent to be incomplete, lacking in sufficient detail, or
failing to substantially meet the criteria required by this policy, it
may be rejected at the sole discretion of the Superintendent. The
Superintendent shall inform the proposer in writing of the
reason(s) why the proposal will not be accepted, including the
missing information or details, and return the application fee to
the proposer.
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5. If the Superintendent determines that the proposal substantially
meets all requirements of Section IV of this policy, including
proper submission of the application fee and all criteria, the
proposal shall be evaluated. If the unsolicited proposal involves
architecture, engineering, appraisals, or landscape architecture,
and/or other professional services, the Superintendent must
ensure a professional review and evaluation of the design and
construction proposed by the initial or subsequent proposers to
ensure material quality standards, interior space utilization,
budget estimates, design and construction schedules, and
sustainable design and construction standards consistent with
public projects. Such review shall be performed by an appraiser,
architect, a landscape architect, or an engineer licensed in this
State qualified to perform the review and shall be selected through
the Board’s existing selection process and procedures. Following
the initial review and evaluation of the unsolicited proposal, such
professional(s) shall remain available, if needed, to advise the
Board through the completion of the design and construction of
the project.

6. Where sueh-an unsolicited proposal involves any interest in Board-
owned property or assets, the Superintendent shall obtain, as
applicable, a reliable estimate of the value of such property or
assets in a manner consistent with the appraisal and/or valuation
procedures outlined in Policy 7315, Disposal of Surplus Land and
Other Real Property, for a transfer, trade, public or private sale,
and any other procedure associated with obtaining a fair and
independent value of the property.

V. Board Auth Ot
=t-he—U-nse+re+ted—Prepesa+Acce|gtance[Re]ectlon of UnsoI|C|te

Proposals and/or Direction to Engage in Public Bidding Process

A. In addition to the criteria set forth in Section II., above, and the
requirements set forth in Section IV., above, the Superintendent,
before presenting an unsolicited proposal to the Board, the

Superintendent-must determine that the proposed project:

1. supports the education mission of the Board;

2. isin the public’s best interest, taking into consideration all of
the following factors:

a. the benefits to the public;

b. the financial structure of and the economic efficiencies
achieved by the proposal;
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c. the qualifications and experience of the private entity that
submitted the proposal and such entity’s ability to
perform the project; and

d. the project’'s compatibility with regional infrastructure

plans;

3. is for a facility that is owned by the Board or is for a facility for
which ownership will be conveyed to the Board. If ownership will
not be conveyed to the Board within ten (10) years after initial
public operation begins, the public benefits apart from
ownership must be identified and stated in the public interest
determination required under this Section of the Policy;+

4-——has adequate safeguards in place to ensure that additional costs
or service disruptions are not imposed on the public in the event
of a material default or cancellation of the comprehensive
agreement by the Board;
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B.

C.

5. has adequate safeguards in place to ensure that the Board or
private entity has the opportunity to add capacity to the
proposed project or other facilities serving similar predominantly
public purposes;_and

6. will be owned by the Board upon completion, expiration, or
termination of the comprehensive agreement and upon payment
of the amounts financed.

B. Upon determining that the proposed project meets all the criteria in
Section V.A., eempletion-of-thereviewand-evaluation-efthe
unselicited-prepesal,-the Superintendent shalb-may then present an
agenda item at a duly noticed public meeting proceed-witha
recommendationterecommending that the Board authorize the te

atheFFejeeetlere—eFeeesaﬂaepFeeeee—t&publlcatlon of the proposal as a

genda |tem Fegatetrﬁg—aﬁy—weh—Feeeﬁ%eeﬁdatleﬁ(—sa—shall contain

findings on each of the criteria set forth in Section V.A. of this Policy.

At this first duly noticed public meeting, the Superintendent will

present the proposed project and agenda item with required findings
to the Board, and affected public entities and members of the public

must be able to provide public comment. Public comments submitted
at this meeting must be documented. The Board at this meeting will

determine whether the unsolicited proposal will be published without
engaging in a public bidding process, published with other proposals

for the same project being solicited, or rejected. If the Board rejects
the unsolicited proposal at this meeting, the unsolicited proposal will
not be published.

qﬂa#ymg—pfejeetIf the Board authorlzes the publlcatlon of the

unsolicited proposal, the Superintendent must publish the qualifying
project described in the unsolicited proposal in accordance with the
publication requirements of a—competitiveseolicitationunder-its
procurement policies, and the notice shall also be published in the
Florida Administrative Register and a newspaper of general circulation
in Mlaml Dade County at Ieast once a week for two (2) weeks stat—rﬁg

ameesals—feetheesameepmjeeeThe Dubllcatlon must state e|ther
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1. the Board has received an unsolicited proposal and will engage
in the public bidding process by soliciting other proposals for the
same project; or

€:2. the Board has received an unsolicited proposal, determined it is
a qualifying project, and determined that it is in its best interest
to proceed without engaging in the public bidding process based
on the criteria set forth in Section V.A., of this Policy.

E. The Procurement Director shall also notify the Board and the Inspector
General once the publication is issued.

F. The Board shall then proceed in one of two ways:

. . L ect :
At the Emllle GIF ﬁlu.bl'esa;;'es“ e|| Ellllle E'ej.EEE El'el eelllelel stieree
PrecurementDirectorshall-alsonotify-the Boardand-the
Inspector-GeneralIf the Board determines at the first duly
noticed public meeting held pursuant to Section V.B. that it
should engage in a public bidding process by soliciting other
proposals, —Fthe timeframe within which other proposals will be
accepted shall be determined on a project-by-project basis
based upon the complexity of the qualifying project and the
public benefit to be gained by allowing a longer or shorter period
of time within which other proposals may be received. However,
the timeframe for allowing other proposals must be at least
twenty-one (21) days, but no more than 120 days after the
initial date of publication. If approved by a majority of the
Board, the Board may alter the timeframe for accepting
proposals to more adequately suit the needs of the qualifying
project. The notice shall identify the procedures that will be
used for submitting and evaluating the proposals which shall be
the same as those for submission of unsolicited proposals,

including the application fee. A copy of the notice must be
mailed to each local government in the affected area.

1.

2. If the Board determines at the first duly noticed public meeting
held pursuant to Section V.B. that it will proceed with an
unsolicited proposal without engaging in the public bidding
process, and a publication has been issued in accordance with
Section V.D., the Superintendent may then recommend at a
second duly noticed public meeting that the Board accept or
reject the unsolicited proposal and, if accepted, authorize the
Superintendent to proceed in accordance with Section VI.B.,
below. At this second meeting, the Superintendent’s agenda
item must explain why the project meets the criteria and
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requirements of Section V.A. and address public comments
submitted at the first meeting. A copy of the notice for this
meeting must be mailed to each local government in the

affected area.
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VI. Evaluation and Board Approval of a Proposal Following Response
Period

A. If the Board determines that it will proceed with an unsolicited
proposal for a qualifying project by engaging in the public bidding
process, aAfter the response period for a solicited proposal, or the
public notification period for an unsolicited proposal has expired, all
proposals received shall be evaluated according to the published
criteria and ranked in order of preference. The ranking shall be
conducted by a selection committee appointed by the Superintendent
on a project-by-project basis and in compliance with existing
procurement policies. Factors that must be considered in ranking the
proposals include, but are not limited to, professional qualifications of
the proposer(s), general business terms, innovative design techniques,
or cost-reduction terms, and finance plans. The Superintendent may
then begin negotiations for a comprehensive agreement with the
highest-ranked firm. If the negotiation results are not satisfactory, the
Superintendent may terminate negotiations with the proposer and
negotiate with the second-ranked or subsequent-ranked firms, in the
order consistent with this procedure. No proposer is guaranteed the
award of a contract as a result of being favorably ranked for this
project and the issuance of an unsolicited proposal shall create no
rights in the proposer including rights as a bidder, under contract, or
intellectual property. If only one proposal is received, the
Superintendent may negotiate in good faith, but if the negotiation is
unsatisfactory, negotiations may be terminated. Notwithstanding this
process, any and all proposals may be rejected by the Board in
accordance with this policy at any point in the process.

B. If the Board determines that it will proceed with an unsolicited
proposal for a qualifying project without engaging in the public bidding
process, the Board must conduct the two duly noticed public meetings
as set forth in Section V. of this Policy. If, following the second duly
noticed public meeting, the Board determines that the unsolicited
proposal is in the public interest based on the criteria set forth in
Section V.A. and accepts the unsolicited proposal, the Superintendent
may then proceed to do the following:

1. Publish in the Florida Administrative Register, for at least (7)
days, a report that includes all of the following:

I. The public interest determination based on the criteria set
forth in Section V.A.1-6, of this Policy;

II. The factors considered in making such public interest
determination; and
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III. The findings based on each considered factor.

2. Begin negotiations for a comprehensive agreement with the firm
that submitted the unsolicited proposal. If the negotiation
results are not satisfactory, the Superintendent may terminate
negotiations with the proposer and recommend to the Board
that the proposal not move forward or seek to advertise the
proposal as permitted under Section VI.A. of this Policy. No
proposer is guaranteed the award of a contract as a result of
being favorably determined to have submitted a proposal for a
qualifying project and the submission and acceptance by the
Board of an unsolicited proposal shall create no rights in the
proposer including rights as a bidder, under contract, or
intellectual property. The Superintendent may negotiate in good
faith, but if the negotiation is unsatisfactory, negotiations may
be terminated. Notwithstanding this process, the unsolicited
proposal that is accepted without engaging in the public bidding
process may be rejected by the Board in accordance with this
policy at any point in the process.

B-C. The bid protest process in Policy 6320 shall apply only to any final

Board decision to recommend a contract award to a proposer or to
reject all bids, unless such protest is waived.

&——The Superintendent shall perform an independent analysis of the
proposed public-private partnership which demonstrates the cost-
effectiveness and overall public benefit before the contract is
recommended to the Board for award.
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VII.

Interim and Comprehensive Agreement

The terms of any Interim or Comprehensive Agreement to be negotiated
shall include, but not be limited to, the scope, design, amenities, total cost,
and duration of the proposed project. The terms will include the Board’s
review, approval, and control of project design and performance standards
for construction, operations, and maintenance, for which compensation to the
Respondent/Proposer may be adjusted should the performance standards not
be met. Terms will also include the Board’s right to inspect construction,
operations, and maintenance, as well as the records relating to the cost of
such operations; labor wage and local workforce requirements; events of
default and the parties’ rights and responsibilities in the event of same; fees,
lease payments or service payments to be paid under the agreement; the
School Board maintains ownership and operation of the property during the
use restriction period; the owner shall not convey, sublease, or transfer the
property approved for this disposition without the consent of the Board, the
restrictions in favor of the Board shall run with the land; and any other terms
the Board deems appropriate for the proposed project.

Any Interim or Comprehensive Agreement shall define the rights and
obligations of the Board and the contracting person with regard to the
proposed project. Prior to entering into a Comprehensive Agreement, an
Interim Agreement may be entered into that permits a Respondent/Proposer
or other private entity to perform activities, which may be compensable,
related to the proposed project, usually in the nature of continued due
diligence activities to inform the Board about the proposed project’s
feasibility. The Interim Agreement is a discretionary step, not necessary in
all cases, but is available should the Board determine more investigation or
due diligence is necessary about the proposed project before entering into a
Comprehensive Agreement. The Board shall not be bound to enter into a
Comprehensive Agreement merely because it entered into an Interim
Agreement. However, prior to developing or operating the Proposed Project,
the Respondent/Proposer shall enter into a Comprehensive Agreement with
the Board.

A. Before developing or operating the qualifying project, the private
entity must enter into a comprehensive agreement with the Board.

B. The Comprehensive Agreement shall include the requirements required
by F.S. 255.065(7), including but not limited to:

1. delivery of performance and guarantee bonds in compliance with
F.S. 255.05;

2-——Board approvals of the project design, inspection and
monitoring by the Board during the course of the project;
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VIII.

maintenance of public liability insurance by the private entity,
periodic filing of financial statements by the private entity;

procedures governing the rights and responsibilities of the
parties during the course of the project and in the event of
material default by the private entity;

provisions for the transfer or purchase of the property or other
interest of the private entity by the Board;

payment schedules and financing arrangements;

provisions evidencing the private entity’s compliance with all of
the Board’s diversity, inclusion and anti-discrimination policies,
including Policy 6320.02, Small/Micro and Minority/Women-
Owned Business Enterprise Programs; Policy 6320.06, Diversity,
Equity, and Inclusion in Business Operations and Practices;
Policy 6465, Anti-Discrimination in Business Operations; and
Policy 6460, Business Code of Ethics; and

any other provisions deemed necessary for the qualifying
project.

C. In accordance with F.S. 255.065(7(b), the agreement may also include
provisions that:

1.

2.

allow the Board to make grants or loans to the private entity;
relate to notice of fault, cure rights, and unavoidable delays;

terminate the authority and duties of the private entity and
dedicate the qualifying project to the Board;

address reimbursement and/or payment for costs incurred by
the Board in reviewing and processing the initial proposal.

Material Terms and Modifications

Any changes to the terms of an Interim or Comprehensive Agreement, as
may be agreed upon in writing by the parties from time to time, and in order
to be enforceable, shall be added to the Interim or Comprehensive
Agreement only by written amendment as approved by the Board. Verbal
changes shall not be enforceable against the Board. No act or omission or
verbal representation shall be enforceable against the Board.
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IX. Qualifying Project Financing

A. The private entity may secure its own private-source financing which
must be paid in full upon transfer of the facility to the Board in
accordance with the comprehensive agreement. Upon transfer to the
Board, title to the facility shall be free and clear of all encumbrances
and liens of any kind whatsoever.

B. As provided in and in accordance with State law, the Board may use
innovative finance techniques including Federal loans as provided in
Titles 23 and 49, C.F.R., commercial bank loans, other public and/or
private sources, from its own capital or operating budget, or any other
legally permissible funding source including proceeds of debt issuance.

C. Financing arrangements, however, shall not require the Board to
indemnify the financing source, subject the facility to liens in violation
of F.S. 11.066(5), or secure financing by a mortgage on, or security
interest in, the real or tangible property of the Board in a manner that
could result in the loss of the fee ownership of the property or facility
by the Board, or otherwise result in the foreclosure of the Board’s
interest in such property.

D. If Board financing of a debt obligation is involved, the Board’s Treasury
Advisory Committee shall review and approve the financing and debt
proposal prior to publication.

E. The full faith and credit of the Board may not be pledged to secure the
financing of the private entity.

X. Default, Operation, Expiration, and Termination

A. Upon expiration or termination of a Comprehensive Agreement, the
Board may use revenues from the qualifying project to pay current
operation and maintenance costs of the qualifying project or for any
other purpose deemed appropriate by the Board and allowed by law.

B. If the private entity materially defaults under the Comprehensive
Agreement, the compensation that is otherwise due to the private
entity is payable to satisfy all financial obligations to investors and
lenders in the same way provided in the comprehensive agreement.
Revenues in excess of the costs for operation and maintenance costs
may be paid to the investors and lenders to satisfy payment
obligations under those agreements.
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C. The Board may terminate a comprehensive agreement with cause and
exercise any other rights or remedies that may be available to it in
accordance with the provisions of the comprehensive agreement.

D. The assumption of the development or operation of the qualifying
project does not obligate the Board to pay any obligation of the private
entity from sources other than revenues from the qualifying project
unless stated otherwise in the Comprehensive Agreement.

XI. Governmental Entities and Other Direct Negotiations

Aside from entering into a Comprehensive Agreement or Interim Agreement
with a private entity or entities, the Board may enter into other contracting
arrangements that include multiple government and private entities. When
such contracting arrangements are contemplated, efforts must be
undertaken to ensure that arrangements and transactions involving Board-
owned assets, real estate, and resources are properly evaluated and
assessed prior to engaging into agreements that bind the Board beyond a
period of one (1) year.

In addition, the Superintendent must take steps to ensure that the
transactions are transparent, as appropriate, and scrutinized and subject to
audit, and that Board-owned property is used for its intended purpose.

As such, the Board should be notified and appropriately briefed on any and
all major transactions being contemplated by the Superintendent and/or
District staff. This can be one (1) Board item or several items, but all must
be stated prior to the final approval of the project. Any Board agenda item(s)
related to such transactions shall include and/or ensure the following:

A. Description of how the proposed project supports the education
mission of the Board;

B. Description of the parties involved in the transaction, including those
who are parties to any agreement wherein the Board incurs liability;

In identifying a party, the item should include the formal corporate
name and fictitious names, if applicable. All related parties of interest
must also be identified.

C. Detailed description of ownership interests, including parties’ interests,
the size, shape, location, lot size (square footage), building size;

D. Detailed description of the financial benefits to be obtained by all

parties during the term of the agreements, including the benefits that
accrue to the Board;
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E. All restrictions and encumbrances, covenants, use restrictions, and any
other interests that bind and inure to the benefit of parties, their
successors and assigns, and any other party that acquires any right,
title, or interest in the project;

F. Development fees, lease payments, cash participation, net proceeds,
payment provisions;

G. For projects involving leasehold interest, a full financial analysis with
respect to the anticipated revenues and fiscal impact of the
development over the life of a lease and the percentage, if any, and
whether there are any archeological or historical designations or any
biological, zoning or environmental problems (e.g., incinerators, active
or inactive dump sites, toxic soil, underground storage tanks) on the
property that could adversely impact the timely use of the property for
the intended purpose;

H. Condition of title to the site or any known title defects;

I. Compatibility or incompatibility of present and projected uses of
adjacent properties with the intended use;

J.  Parties responsible for monitoring and enforcing any agreements or
use restrictions concerning the project;

K. Estimated timeline for completion of the project;

L.  Where such project involves any interest in Board-owned property or
assets, the Superintendent shall obtain, as applicable, a reliable
estimate of the value of such property or assets in a manner
consistent with the appraisal and/or valuation procedures outlined in
Policy 7315, Disposal of Surplus Land and Other Real Property, for a
transfer, trade, public or private sale, and any other procedure
associated with obtaining a fair and independent value of the property;

M. A recommendation from the School Site Planning Committee, if
applicable, and a recommendation of the Chief Facilities Officer;

N. All agreements associated with a Board item must be provided to the

Board at the time of the publication of the agenda for a Board
meeting;
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0. Incorporate a process for the Inspector General to be notified at the
onset in any and all solicitations concerning such projects. In instances
where a solicitation was not utilized, the Inspector General should be
notified at the earliest opportunity and prior to publication of any and
all Board items;

P. Use agreements and restrictions that must be recorded in a first
priority position against the properties, prior to any financing
documents or other encumbrances;

Q. The Board maintains ownership and operation of the property during
the use restriction period;

The owner shall not convey, sublease, or transfer the property
approved for this disposition without the consent of the Board, and the
restrictions in favor of the Board shall run with the land.

R. Board Agenda Items resulting from such negotiations shall include and
disclose those elements that are required for a Comprehensive
Agreement as set forth in this policy.

The Board and the Superintendent shall be notified in a manner deemed
appropriate if negotiations with the governmental entities and private entities
have been determined viable by the Superintendent. The Superintendent
shall also provide quarterly updates to the Board. This can be one Board item
or several items, but all must be stated prior to the final approval of the
project.

XII. Affordable Housing and Workforce Housing

F.S. 1001.43(12) permits the Board to use portions of school sites, land
deemed not usable, or land declared as surplus by the Board to provide sites
for affordable housing for teachers and other District personnel
independently or in conjunction with other government agencies. In
considering such arrangements, the Superintendent shall take steps to
ensure that the mission of the District is being met, and that in making this
determination, the Superintendent considers Federal affordable housing laws
that may limit the Board’s ability to restrict affordable housing to teachers
and District personnel.

Board Agenda Items involving Affordable Housing and Workforce shall
include and disclose those items set forth in Section XI. above, and should
also include those elements that are required for a Comprehensive
Agreement as set forth in Section VII. of this policy. Based on a fiscal impact
review, financial benefits to the Board and to any other parties shall be duly
disclosed and substantiated.
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XIII.

XIV.

When negotiations are in progress concerning a proposed affordable housing
and/or workforce housing project, and such project has been determined by
the Superintendent to be both viable and worthy of proceeding, the
Superintendent shall notify the Board and the Inspector General. The
Superintendent shall also provide quarterly updates to the Board.

Sovereign Immunity

Neither the sovereign immunity of the Board nor any Board officer or
employee is waived as a result of participation in, or approval of, any part of
a qualifying project or its operation, including, but not limited to,
interconnection of the qualifying project with any other infrastructure or
project.

Confidential Materials

The Board shall not be liable for any costs incurred by private entities in
preparing, submitting, or presenting unsolicited proposals or competing
proposals.

Respondent/Proposer may assert that any trade secrets, financial records,
and proprietary or other confidential information in its unsolicited proposal
are confidential information that it claims to be exempt from disclosure under
applicable Florida public records laws. Such information may be included in
the unsolicited proposal, but submitted in a separate, sealed binder,
designed with the cover as CONFIDENTIAL MATERIALS. A
Respondent/Proposer submitting materials claimed to be confidential shall
include a cover letter listing all material designated as confidential and clearly
mark each page of any material believed to a trade secret or other
confidential information/document in all capital letters and bold font as
CONFIDENTIAL MATERIALS. If any portion of the unsolicited proposal or
responding proposals contains non-confidential and confidential information,
the Respondent/Proposer shall provide a redacted copy of the document
within three (3) days of the request by the District. Failure to properly list a
confidential document or the failure to redact a confidential document that is
only partially confidential shall result in a waiver of any claim that the
document is confidential or that the unredacted document contains
confidential information.
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If any person requests that the Board produce or disclose any of said
purported confidential documents, the Board will advise the
Respondent/Proposer and afford the Respondent/Proposer an opportunity to
protect its assertion that said confidential information is exempt from
production. If Respondent/Proposer fails to timely authorize the production
of the information or document and/or fails to timely seek a protective order,
and/or is unsuccessful in obtaining a protective order, the Board will produce
the requested information or document. The Board will not actively contest
any request to disclose such alleged confidential information or documents,
and the Board cannot guarantee that the alleged confidential document or
information may not be disclosed should it ultimately be determined not to
be confidential under applicable Florida public records laws. The
Respondent/Proposer shall indemnify the Board for any damages and costs
the Board may incur due to the Respondent/Proposer’s claim that its
document or information is confidential. The Board can only agree to advise
the Respondent/Proposer of such request and give the Respondent/Proposer
an opportunity, at the Respondent/Proposer’s sole and exclusive cost, to
defend the request for disclosure of the confidential information or document
in a court of competent jurisdiction or other applicable forum.

Revised 01.18.2023
Revised 04.20.2023

© Miami-Dade 2023

Legal References:
U.S. Titles 23 and 49, C.F.R.
Section 24(a), Article I, Florida Constitution

F.S.
F.S.
F.S.
F.S.
F.S.
F.S.
F.S.
F.S.

11.066(5)
119.07(1)
119.071(1)
255.05
255.065
286.011
287.055
1001.43(12)

Adoption Date: 01.25.2017
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6330 - ARCHITECTURAL, ENGINEERING, LANDSCAPE ARCHITECTURAL,
LAND SURVEYING, CONSTRUCTION MANAGEMENT, PROGRAM
MANAGEMENT AND INSPECTION SERVICES

I. Commissioning by the School Board

The Superintendent shall recommend professional architectural and
engineering consultants to the Board for commissioning in accordance with
State law (F.S. 287.055) and the most current version of the District's
procedures for selection of:

A.

B.

architects and engineers
building code consultant - continuing contract

architectural/engineering projects consultant (A/EPC) and special
projects consultant (SPC) - continuing contract

land surveying - continuing contract

construction management (CM), CM at-risk and program management
(PM) services

other design and construction-related continuing contract services,
including but not limited to, construction cost estimating, construction
scheduling, job order contracts (JOC) consultant,
geotechnical/construction material testing and environmental services,
building commissioning agent (Cxa) and HVAC test and balance
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The Board shall, in open meeting, commission all project architects and
engineers of record, BCCs, A/EPCs, SPCs, CMs, PMs, and other professional
services, except for individual projects estimated to cost under the statutory
limit, and for study activities for which the fee does not exceed the statutory
limit, or for work of a specified nature as outlined in the agreement required
by the Board. These size projects and studies may be assigned under Board-
commissioned agreements and are defined by F.S. 287.055 as "continuing
contracts" with the contract being for a fixed term or with no time limitation
except that the contract must provide a termination clause. Firms providing
professional services under continuing contracts shall not be required to bid
against one another. In these instances, assignment shall be as described
below.
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II. Professional Services

A. Design and Construction - Related Services Administration

1. "Professional services" as defined in F.S. 287.055 means those
services within the scope of the practice of architecture,
professional engineering, landscape architecture, or registered
surveying and mapping, as defined by the laws of the State, or
those performed by any architect, professional engineer,
landscape architect, or registered surveyor and mapper in
connection with his/her professional employment or practice.

2. In accordance with F.S. 1013.45 (except as otherwise stated in
F.S. 481.229), the services of a registered architect must be
used for the development of plans for the erection,
enlargement, or alteration of any educational facility. Unless
otherwise deemed appropriate by the Director of Facilities or as
otherwise provided in F.S. 481.229 and 1013.45, contracts for
which the construction costs is less than $50,000, or for the
placement or hookup of relocatable educational facilities that
conform with standards adopted under F.S. 1013.37, do not
require the assistance and services of a registered
architect/engineer. Contracts for which the construction cost
exceeds $50,000 shall require the assistance and services of a
registered architect/engineer.

3. The Chief Facilities Officer, or his/her successor, or designee,
will analyze the project(s) requirements and make the
determination regarding which design and construction delivery
method to employ.

4. The Chief Facilities Officer, his/her successor, or designee, will
also review the project workload and, as necessary, authorize
advertisement, evaluation, selection, and recommend the
commissioning of additional professional consulting firms
pursuant to the Procedures for the Selection of Architects and
Engineers, A/EPCs, SPCs or reassigning projects as necessary
for expeditious completion of projects.
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B. Project Assignment and Procedures for A/EPC, SPC, CM At-Risk
Miscellaneous, and Other Design and Construction-Related Professional
Services Under Continuing Contracts

1. The assignment of individual projects shall initially be based
upon the District's construction budget. Except in an
emergency, prior to commencing the design work, the A/EPC (or
SPC) shall develop a detailed cost estimate and, where
applicable, completion schedule.

2. For design and construction administration services, the A/EPC
(or SPC) shall develop a final scope of work, a preliminary
estimate of probable cost, schedule, and other documents in
accordance with the A/E Agreement. Other consultants shall
provide services as outlined in their respective agreements
based on pre-negotiated fee schedules.

3. Projects assigned by the Chief Facilities Officer, his/her
successor, or designee, may be discontinued at the discretion of
the Chief Facilities Officer.

C. Building Code Inspection and Review Services

Building code consultants (BCC) shall be selected in accordance with
the procedures for the selection of building code consultants.

BCCs must have full architectural and engineering capabilities;
however, joint ventures will be considered.

The BCC will not be considered for any architectural/engineering or
construction management projects or assignments, either solely or in
partnership or joint venture with other individuals or firms, during the
tenure as BCC.

The BCC firm(s) commissioned by the Board shall report directly to the
District building official. The building official, his/her successor, or
designee, shall assign projects (or discontinued services) at his/her
discretion.
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III. Construction Delivery Method

The Chief Facilities Officer, his/her successor, or designee shall determine
which projects are to be constructed through the utilization of CM, CM at-
risk, program management (PM) services, competitive (conventional) bid,
design-build or other delivery method. The design-build selection process
shall be in accordance with Policy 6331. The delivery method shall be
identified at the time the A/E of record is commissioned by the Board.

A. CMorPM

CM services will include the coordination of contractors during the
construction phase of project(s). CM at-risk services will include
construction management and may include actual construction
services. PM services will generally include, but not be limited to,
coordination and/or management in providing or procuring planning,
design and construction services. Individual projects with construction
cost estimates that do not exceed the statutory limit may be assigned
under a Board-commissioned CM at-risk miscellaneous continuing
contract. F.S. 1013.46 and Section 4.1(8), State Requirements for
Educational Facilities ([SREF]), requires school boards to prequalify
contractors as eligible to bid on construction or capital improvement
projects (refer to Policy 6334 for contractor prequalification
procedures).

B. Day Labor Contracts

PursuantteF5-—1613-45,pDay-labor projects estimated to—cost
$280,000 not to exceed the cost limit established by F.S.

1013.45(1)(e) ertessfor construction, renovation, remodeling, or
maintenance of existing facilities may be approved and assigned to
maintenance operatlons by the Chief Facilities Offlcer—his%hef

For the purposes of th|s section, "day Iabor contract" means a prOJect
constructed using persons employed directly by the Board or by
contracted labor (such as term contracts).

C. Maintenance is defined as per F.S. 1013.01(12).
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IV. Public-Private Partnerships and Unsolicited Proposals

In accordance with State law and Policy 6327, Public-Private Partnerships,
Unsolicited Proposals, Competitive Solicitations, and Direct Negotiations
Regarding Board-Owned Property and Resources, the Superintendent may
submit proposed public-private partnership agreements for qualifying
projects, including those resulting from unsolicited proposals, to the Board
for consideration. The Superintendent and Board shall evaluate and consider
all proposed public-private partnership agreements according to the
guidelines in F.S. 255.065 and Policy 6327.

V. Drawings & Specifications for Competitive Bid Construction Delivery
Method

Approval of Phase III construction documents is required from the Board, or
the Board's authorized review agent before contracts have been let for
construction. Directions for obtaining approval are contained in the Florida
statutes and in rules of the State Department of Education.

VI. Contracts and Payment of Compensation

A. The agreement between the professional firm and the Board or such
other form of agreement as may be acceptable by the Board and the
professional firm, approved by the General Counsel for the Board, shall
be executed covering all construction projects. These contracts shall
include statements outlining specific requirements and procedures
which must be followed by the professional. The term of the
agreement(s) for continuing contracts may be extended at the option
of the Board. Procedures for establishing a contract shall be in
accordance with the Consultant's Competitive Negotiation Act (CCNA)
(F.S. 287.055).
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B. The payment of professional services fees shall be made in accordance
with the agreement between the professional and the Board or such
other agreements as may be arrived at by the Board and architect or

engineer, as approved by the General Counsel for the Board.

Compensation to the professional shall be made in accordance with the

CCNA.

Effective 07.01.2011
Revised 01.25.2017
Technical Correction 11.16.2022
Revised 01.18.2023

© Miami-Dade 2023
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